STATUS OF THE MILLER RIDGE QUARRY MINING RIGHTS

Report for the Villages at Mt. Hood Board

August 2-3, 2011
On March 3, 2009 at a Town Hall Meeting, the citizens in attendance requested the Villages at Mt. Hood Board to find a way to have the Miller Road quarry decommissioned to prevent future use of this mining site.  This report to the Villages Board clarifies the current status of the mine.

Location of the Miller Road Quarry

The Miller Road Quarry is located south of Highway 26 at milepost 38.06 off Miller Road in Brightwood.  The land is along the Wild and Scenic Salmon River and is part of the 769 acre Cedar Ridge Property.  The quarry can be accessed by an unmaintained road that is closed to the public.

This property is zoned as timberland.  Most of the quarry was recently owned by Clackamas County who acquired it from a property owner that defaulted on paying property taxes and sewer assessments. In two phases from January 2008 to December 2009, Clackamas County sold the Cedar Ridge Property including the quarry to the Western Rivers Conservancy (WRC).  WRC sold the property to the Federal Bureau of Land Management (BLM).  The BLM plans to rehabilitate this land as part of the Salmon River preservation project.  Clackamas County has no land use authority over this site.

However a section of the Miller Road Quarry closest to the Salmon River is privately owned by an Idaho construction company. This area has been used in the past by mutual agreement between the private party and ODOT contractors.  The Western Rivers Conservancy has tried to acquire this land for the BLM several times over the past ten years, but the owners refuse to return phone calls or answer written requests. 

Community members living close to the mine site are concerned that blasting rock might damage nearby homes.  Rich Watanabe, East Side Region One ODOT Manager answered this concern by stating that blasting methods have changed and that miners can now control the energy level and direction of a blast.  The nearest structures to the Miller Road Quarry are ½ mile away to the east of the mine.  Typically, structures this far away from a mine would not be affected at all by blasting.  In addition, blasting at this quarry would progress to the north face and blasting energy would be directed south, away from the nearest homes.

Mining Rights to the Miller Road Quarry

Sale of the property does not change the ownership of the mining rights. In1927 the mining rights to the Miller Ridge Quarry were permitted in perpetuity to the U.S. Federal Highway Administration (FHA) by a Grant of Total Exemption.  ODOT requested the rights to mine the quarry through the FHA.  The BLM  approved the request and transferred the mining rights to this property to ODOT (Oregon Department of Transportation) for highway and mining purposes when ODOT constructed Highway 26.  To mine the quarry, ODOT must consult with the Federal Highway Administration. 

Per Cindy Engstrom of the BLM, the BLM has already asked ODOT twice through the Federal Highway Administration to give up those granted mineral rights at the Miller Road Quarry because the Salmon River has since been designated a Wild and Scenic River.  The goal of the BLM is to decommission the mine and rehabilitate the land. They have many restoration projects already underway on the Salmon River.  At this time, a third request is currently at a stalemate over the legal question, “How long does ODOT have the rights to the quarry?”  ODOT’s position is that as long as they are charged with construction and maintenance of Highway 26, the rights to use the quarry remain valid.

ODOT predicts ongoing maintenance and construction projects on Highway 26.  Having sources of high quality material in close proximity to the highway could help reduce overall costs for these projects by reducing hauling distances and fuel consumption, by speeding up a project and helping eliminate delays and traffic congestion.

Mining Regulations

The Oregon State Department of Geology and Mineral Industries (DOGAMI) and the Mineral Land Regulation Program (MLRR) issue three types of permits for mining activities:

1) An Operating Permit  - This Permit is required for mining operations that have an activity level that exceeds one acre and/or 5,000 cubic yards of new disturbance in any 12-month period.  Reclamation of the land is required with issuance of this permit that can be renewed for an annual fee of $1260 until mining and reclamation are complete.  Additional permits may be required for sites in hydro logically sensitive areas or on steep slopes.

2) A Grant of Total Exemption – this grant is available for mining operations with an activity level that is less than on acre and/or 5,000 cubic yards of new disturbance in any 12-month period.  This exemption grant does not require any reclamation of the land at closure of the mine and may be renewed annually for a fee of $25.00.

3) Emergency operating permit (ORS 17.832) – The State Department of Geology may issue an emergency operating permit “if there is a natural disaster, including but not limited to a flood or an earthquake, or the effects of a natural disaster threaten significant damage to property or to natural resources and a surface mining operation is necessary to abate the threat.”

Ordinarily, reopening a mine quarry would require an environmental impact statement that involves a study and notification of the public as part of the process.  Two years ago when ODOT planned to reopen the mine for the Sandy road repair project, it used the emergency operating permit to request use of the mine and that does not require the study or notification.  After the March 3, 2009 Town Hall, ODOT decided not to reopen the Miller Road Quarry for the project.

In talking with Jeff Graham of the U.S. Federal Highway Administration, he stated that his department has no interest in using the quarry again for the following reasons:

· The Salmon River is a protected Wild and Scenic River.

· It would be too costly to reopen the quarry as a lengthy environmental assessment would be required.

· Environmentalists would challenge reopening the mine that means expensive legal costs.

When asked who has final authority on a decision to reopen the mine, Jeff stated that it depends on whether the use of the mined material is for a state or federal project.  He shared that his agency advised ODOT not to use the Miller Road Quarry to repair the road slide in Sandy, Oregon on this state project.   However, if ODOT requested to use the quarry materials for a federal road project, then his department has the authority to say yes or no.

When asked if his Department would consider withdrawing the mining rights granted to ODOT, Jeff replied, “No.”, but added that his department does not plan to use the site and does not recommend that ODOT use the quarry for gravel.  The reasons include:

· The site has been used by locals for target practice and has lead contamination.

· The site would require costly remediation to reopen the mine.

· To reopen the mine under non-emergency conditions, an agency would have to work through the Wild and Scenic River Act (costly and lengthy). 

 


Process for Decommissioning a Mine

To decommission a mine in Oregon, DOGAMI State regulations for aggregate mining must be followed.  This includes a reclamation plan sent to them for approval.  Since BLM owns the land the quarry is situated on, they would be the agency that would need to file such a plan, even though ODOT owns the mining rights.  However, when the mine was granted it was grandfathered into Oregon Land Use Regulations that do not require reclamation of the site if the mine is closed.

When asked if the U.S. Federal Highway Administration would consider decommissioning the site, Jeff Graham replied, “ No.” because the property is owned by the BLM and because his department can only use federal funds for building roads.  Legally, they cannot use his funds for reclaiming and decommissioning a mine.  Essentially, he said they can’t give up the rights granted to mine the land because of the incredible time and cost to decommission the mine and because BLM owns the land.

Another state statute that affects the ability to decommission a mine is ORS 517.862.  “An operating permit may not be terminated if marketable reserves exist at a permitted site and if there is significant potential for continued mining opportunities.  A mine can be terminated if all resources are used and a reclamation program has been completed.”

Current Status

At this time, if ODOT and the U.S. Federal Highway Administration would release the mining rights of the Miller Road Quarry to the BLM who owns the land, the BLM would decommission the mine and reclaim the land.

The U.S. Federal Highway Administration cannot legally decommission the mine due to funding restrictions.  The BLM is engaged in a legal battle with ODOT over releasing the mining rights of the quarry to the BLM.  At this time, ODOT is unwilling to agree to this request.

A section of the mine closest to the river remains in the ownership of a private company and would not be affected by potential actions mentioned in this report.

Conclusion

After discussion on August 2nd, the members of the Villages Board at Mt. Hood concluded that they do not have the evidence or legal right to request that the Miller Road Quarry be decommissioned. 

These factors influenced the decision:

· ODOT has the legal right to use the quarry’s high quality rock fo maintain and repair Highway 26.

· The Wild and Scenic Act does not impact earlier laws protecting mining rights. 

· State and Federal laws protect the use of the quarry until its valuable asset is depleted.

The Board is encouraged by the fact that ODOT would have to go through a lengthy environmental study/public involvement process if it ever wanted to use the quarry rock for any project that is not of an emergency nature.

Resources for the above information:

ODOT Region I Manager – Rich Watanabe

U.S. Federal Highway Administration  – Jeff Graham

BLM – Cindy Engstrom of the Cascade Field Service Office

Western Rivers Conservancy – Josh Kling

Clackamas County

ORS-517

OARS Department 632, Division 30

This report reflects the recent status of the mining rights of the Miller Ridge Quarry as best as information was accessible.  Submitted by Pat Sharp, Board Member.
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